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[bookmark: _GoBack]ABSTRACT 
The conflict between Japan and China over the Pinnacle Islands (also known as Senkaku Islands or Diaoyu Dao) fits into the framework of international court cases dealing with disputes over territorial acquisition, in which judges compare the claims of the parties involved, taking into account the degree of effective control over the territory based on so called effectivités, to determine the relative weight of the claims.
In the dispute over the Pinnacle Islands both parties substantiate their claims based on international law concepts of territorial acquisition such as terra nullius, immemorial possession, historic title, first discovery and acquisitive prescription, which takes us back to the times when explorers sailed the seas looking for new trade routes and claiming new territory. 
Historical evidence shows that Chinese envoys sailed from China to the Ryukyu Kingdom, using the Pinnacle Islands as navigational aids since the beginning of the Ming dynasty, while Japan has had effective control over the islands since 1895. When in the 1960s huge oil and gas reserves were discovered in the area around the Pinnacle Islands, the dispute crystallized and both parties would defend their claim with more vigor than ever, using historical maps, international treaties, national and international legislation and the other party’s acquiescence to support their case.
The analysis of the claims of both parties in this dissertation focuses on the relative weight of the effectivités each party brings in to substantiate its case. Though jurisprudence is not clear about how to weigh the different effectivités, as these differ per case, we can conclude that continuous and effective control over territory consolidates into a strong(er) title.
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The general principle underpinning the contemporary law of territorial acquisition is that consolidation of title is normally a gradual process. Every tittle is in the beginning a relative title; and the more a title rests on multiple foundations, the more absolute it becomes.        (Austin, 1998, p. 36)
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Introduction
Centuries ago explorers would sail the seas and discover territory that no one had ever claimed or laid eyes upon before, so called terra nullius. Nowadays, hardly any place on earth has remained unexplored or uncharted, but terra nullius is one of the core concepts in a territorial dispute between the People’s Republic of China and Japan over a tiny island group called the Pinnacle Islands. 
The Pinnacle Islands (called Diaoyu Dao by the People’s Republic of China and known as the Senkaku Islands in Japan) are a very small archipelago in the East China Sea, located between China and Japan. Both countries claim the islands (the Taiwanese point of view is outside the scope of this dissertation) with emotions running high on both sides over this small, uninhabited  island group, after the publication of a geological report in the late 1960s, which mentions the presence of huge gas and oil reserves in the area around the islands. Therefore, both parties are eager to claim the islands and the stakes are high. 
This dissertation looks at the claims of both parties from different perspectives. Historical maps and ancient travel records mention the archipelago, the area is included in international treaties, and national and international legislation play an important role in this dispute. The claims of both parties are ‘weighed’ in an attempt to determine which party holds the stronger claim.  
[bookmark: _Toc117862497]Literature review
The Pinnacle Islands dispute can be seen as part of the literature on territorial acquisition. The consulted literature ranges from 1912 until present and deals not only with international law concepts such as historic title, terra nullius, discovery, occupation, prescription, critical date, effectivités, notification, acquiescence, inchoate title, symbolic annexation and effective control, but also with analyses of the territorial acquisition claims of China and Japan. Not only literature, official governmental information from both sides and historical primary sources (maps, travel records, ministerial correspondence, imperial decrees), but also international treaties and relevant international court cases were research resources. 
In literature, analyses of the strength of the claims of both parties are provided, often based on the limited amount of jurisprudence from relevant international court cases of the twentieth century. Much has been written about territorial acquisition and this dispute, but the articles are often repetitive, mentioning an abundance of identical historical resources, the relevant court cases, international treaties and legislation. It was therefore a relief to read how Scoville (2014) simply eliminates many legally irrelevant arguments – ‘red herring’ - and turns to the heart of the matter in Part II of his article. A similar conclusion has been reached below, especially with regard to the international treaties. 
In the current dispute with two arguing parties, the objectivity of information provided cannot always be guaranteed and needs to be double-checked with other resources. Not only in governmental propaganda each party provides its arguments as ‘facts’ (‘there is no doubt that…’), accuses the other party of distorting history and interprets circumstances to its own advantage, but individual authors can be openly prejudiced as well in their phrasing, way of formulating (e.g. Jia, 2015) or the resources they use (Hamakawa, 2015, solely using Japanese resources). 
Historical maps, travel records, imperial decrees and ministerial correspondence are frequently referred to and described in literature, but few authors include the maps and travel records (with translation) to enable the reader to make his/her own judgment. 
The dispute is not only complicated by the contradictory interpretations of the different international treaties by both parties and doubts about the authenticity of the Decree of Empress Dowager Cixi, also China’s acquiescence between 1895 and 1971 is seen as inconsistent behavior for a state claiming territorial title. 
In relevant court cases on territorial acquisition, the effectivités (see Buderi and Ricart, 2018; Von der Heydte, 1935; Ma, 2017; Tanaka, 2021; Scoville, 2014) of both parties regarding the territory in question are compared to determine which party holds a stronger claim. The same approach of ‘weighing’ effectivités  is used here to determine the relative strength of both claims. The different Awards of the court cases indicate that effective control consolidates a title, but the ‘weight’ of the different possible effectivités is not clearly defined in jurisprudence, as every case is different and the effectivités need to be seen in relation to the other parties claim, which makes it hard to predict what the outcome of a possible court case would be for this dispute. 
Due to lack of space, the maritime aspect of the dispute regarding the delimitation of maritime zones in the East China Sea based on UNCLOS, falls outside the scope of this dissertation. Literature not always distinguishes between sovereignty rights for land or sea and the article of Brilmayer and Klein (2001) on the difference between both regimes was an interesting eye-opener. 

Methodology
This dissertation is an in-depth descriptive and visual case study of a territorial dispute between two parties, with a detailed analysis of the claims of both parties, while describing how the dispute has unfolded over time (until the critical date of 1971) with a focus on the historical primary sources referred to in literature. To visualize the dispute and make it accessible for a broader public, the Appendices show primary sources such as historical maps, travel records, imperial decrees and governmental documents (with translations) used by both parties to support their claim. In this digitalized era, the resources are online available from national archives and governmental libraries, which makes collecting the material an easier task than the one Suganuma (1996) and Shaw (1999) had to face. The sources on which both parties base their claims have been divided into main categories for a clearer overview. 
The qualitative research process was based on a grounded theory approach and involved collecting historical information sources, relevant literature, (inter)national legislation and governmental information, categorizing the data and identifying the main theories/concepts, narrowing the scope by discarding the maritime aspect of the dispute, weighing all different aspects of the dispute, which led to the concluding findings in answer to the question which party might hold the stronger sovereignty claim over the Pinnacle Islands. 

[bookmark: _Toc117862498]International Relations Theory: Realism
The international relations theory that explains The Pinnacle dispute is realism, which is state-centric and focuses on the survival and national interests of the state and the concept of power. As Kaufman (2018, p. 35) states, “[r]ealist thinkers define national interest in terms of power, in the belief that only by acquiring power can a country achieve its primary goal” and this can be defined in traditional military terms, but it also means assuring a country’s economic vitality.” The discovery of huge oil reserves around The Pinnacles raised the awareness on both sides that the area was of crucial importance for their national economic development.    
Realist Morgenthau (1948, p. 84) mentions natural resources as one of the stable elements of national power. The control of and self-sufficiency in raw materials are of great importance and can lead to “influence in international affairs”. Morgenthau placed major importance on military power, but Česnakas, (2010, p. 34) argues that nowadays “energy resources are becoming the most important material factor in determining the political power of a nation” and they create “possibilities to increase or transfer state power into other fields: military, industrial, financial, and diplomatic” (ibid., p. 38).
In the Pinnacle Islands dispute both Japan and China aim for the possession of new energy resources to advance their national economic development, but in the meantime, as Wiegand (2011a, pp. 284-5) argues, the Pinnacle Islands are used by China “as bargaining leverage to compel Japan to shift its actions” and “China was able to make some implicit or explicit threat about the islands dispute and link the threat indirectly to other disputed issues.” Bargaining leverage and issue linkage explain why China is unwilling to solve the dispute, even though it has a negative effect on its trade relation with Japan.
According to realism, the international system is anarchic, with each state aiming to increase its own power and “[iInterstate politics is thus a perpetual interstate bargaining game over the distribution and redistribution of scarce resources.” (Legro and Moravcsik, 1999, p. 13). Worldwide, energy security plays an important role in the economic development and survival of a state and the Pinnacle dispute fits into that geopolitical framework. 

[bookmark: _Toc117862499]Geographical and administrative situation
The Pinnacle Islands are an archipelago consisting of eight uninhabited, barren, small features located between China and Japan on the outer edge of the continental shelf in the East China Sea and positioned at a distance of approximately 170 km both from Taiwan and from Ishigaki Island (Okinawa Prefecture, Japan) and 330 km from the Chinese coast (see Figure 1). Because of their small size, the features are generally described as islands, islets, insular formations, rocks or outcroppings. Below they shall be called ‘islands’, even though it is unclear whether some of the features based on UNCLOS criteria would classify as island or as rock. 
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Figure 1. The Location of the Senkaku Islands
Source:  https://www.city.ishigaki.okinawa.jp/material/files/group/9/senkaku(engrish).pdf 

Historically the islands have been referred to in various ways, with English, Chinese and Japanese names mentioned on old maps, in travel records and in literature. Figure 2 provides an overview of the different names, locations and sizes of the islands[footnoteRef:1]. For the Chinese names the standardized pinyin transcription method is used, which was introduced in the PRC in 1958. Before 1958 the Wade-Giles transcription method was the standard and is seen in the older texts (e.g. Diaoyu is spelled Tiao-yü in Wade-Giles transcription). Mainland China introduced simplified Chinese characters after the establishment of the PRC in 1949 and discontinued the common use of traditional characters. This explains the difference between島(traditional) and 岛 (simplified) which both mean ‘island’, or 嶼 (traditional) and 屿 (simplified), both meaning ‘islet’. In this text the neutral English term ‘Pinnacle Islands’ or ‘Pinnacles’ is used to refer to the archipelago.  [1:  Suganuma (1996, p. 190-193) describes how the name ‘Pinnacle Islands’ was used by Sir Edward Belcher, the captain of a British naval battleship, in his book Narrative of the Voyage of H.M.S. Samarang During the Years, 1843-46 after a survey of the islands. Okuhara (2015, p. 3) and Suganuma (1996, p. 192) both mention the Kanei Suiroshi (寰瀛水路誌,Coast Pilot Directory of Oceans) of 1886 which used the term Senkaku Gunto for the first time, based on the English name, as the term senkaku is a literal translation of the word ‘pinnacle’. Okuhara (2015, p. 3) noted that the Senkaku Islands were included in the geographical term ‘Nansei Shoto Islands’(南西諸島, Southwestern archipelago) for the first time by the Japanese Navy Hydrographic Department in Volume 2 of the Nihon Suiroshi (Coast Pilot Directory of Japan), published in July 1894, and Shaw (1999, p. 195) mentions that in 1900 the islands were named “Senkaku Retto” (尖閣列島, Pinnacle Archipelago) by the Japanese explorer/natural history teacher Hisashi Kuroiwa (黒岩恒, also Tsune Kuroiwa) from Okinawa Normal School in his “Article on the Exploration of the Senkaku Islands” (尖閣列島探険記事). He named the individual islands by their Chinese names: 釣魚嶼, 黃尾嶼 , 南小岛and 北小岛  and used both terms 尖閣諸島(translated as Pinnacle group) and 尖閣列島to refer to the whole island group. See Kuroiwa, 1900, Japanese p. 533 (p. 6 of file):  https://doi.org/10.5026/jgeography.12.528. 
] 

The Pinnacle Islands are currently under effective control of Japan (Okinawa prefecture), but the PRC claims that the Pinnacle Islands officially fall under the jurisdiction of Yilan county, Taiwan. The two islands Kuba Jima and Uotsuri Jima were incorporated into the jurisdiction of Yaeyama County, Okinawa Prefecture based on a secret Cabinet Decision of 14 January 1895 (see Appendix 13; more under IV.2; see also Okuhara, 2015, p. 6; Austin, 1998, p. 168). The Okinawa Prefectural Ordinance No. 49 of 3 December 1902 (see Appendix 17; more under IV.4) seems to include almost all the Pinnacle islands (with the exception of Sekibisho) and mentions that “Uotsuri Island and Kuba Island of Yaeyama-gun and the adjacent islands shall be incorporated into Tonoshiro Village”. 
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Figure 2. Overview of the names, latitude, longitude and sizes of the Pinnacle Islands. 
Source latitude and longitude, size: Su, 2005, p. 46. In brackets, the sizes mentioned by Japanese MOFA (2022b): www.mofa.go.jp/a_o/c_m1/senkaku/page1we_000009.html 

Sekibisho/Kume Aka Jima was formally incorporated into Yaeyama County on 17 February 1920 as ‘undetermined territory’ and officially named Taisho Jima on 18 March 1920, as published in the Official Gazette No. 2507 of December 1920 (see Appendix 18; Japan, Cabinet Secretariat, 2022e). 
The most recent administrative reform took place in 2020 when the Ishigaki City Council adopted a bill to rename the Tonoshiro area (under which the Pinnacle Islands fall) “Tonoshiro Senkaku”, which increased tensions with China over the dispute[footnoteRef:2].  [2:  Japan Times, 2020.] 

Claims 
The general principle underpinning the contemporary law of territorial 
acquisition is that consolidation of title is normally a gradual process. 
Every tittle is in the beginning a relative title; and the more a title rests 
on multiple foundations, the more absolute it becomes. 
(Source: Austin, 1998, p. 36)

The claims of Japan and in the long lasting dispute over the Pinnacle Islands, in which both parties claim title of sovereignty over the archipelago, are based on historical evidence such as official travel records and cartography as well as international treaties and national legislation. Furthermore, principles of international law regarding territorial occupation (e.g. prescription, critical date, terra nullius, discovery, acquiescence and historic title) play an important role in the approaches and rights of both parties. 
China’s claim is elaborated in its ‘White Paper’ of 2012[footnoteRef:3] and mainly based on historic title, while the ‘Basic View on the Sovereignty over de Senkaku Islands’ of 8 March 1972 articulates the Japanese claim[footnoteRef:4] of discovery of terra nullius. Below both claims will be ‘weighed’ based on the different aspects of the dispute and this assessment will give useful insights in the strengths and weaknesses of the relative, legal positions of both parties. [3:  PRC, State Council, 2014. ]  [4:  Japan, MOFA, 2013. ] 


[bookmark: _Toc117862500]I. Travel records and cartographic evidence 
Historical travel records of Chinese state envoys, who mention the islands and used them as navigational aids during their journeys, show that the islands were known to the Chinese many centuries ago. The current Chinese claim to the Pinnacle Islands goes back to the Ming dynasty (1368-1644), when investiture vessels of Chinese envoys would pass the Pinnacle Islands on their way to the Ryukyu Kingdom[footnoteRef:5], a tributary to China since 1372, to crown the new Ryukyuan kings (Cheng, 1974, p. 254; Lee, 2015, p. 128). Several records of these investiture missions exist and in the two examples from the 16th and 18th century mentioned below (see Figure 3, Appendices 1 and 5), the islands are referred to with their Chinese names. Gumi Mountain, an island which lies 100 km west of Naha, the capital of Okinawa prefecture and 300 km east of the Pinnacle Islands, is indicated as marking the boundary of Ryukyuan territory[footnoteRef:6]. Based on the travelogues, the Chinese claim that the Pinnacle Islands were Chinese territory up to Gumi Mountain (see White Paper, supra note 3), where Ryukyu territory began.  [5:   The Ryukyu Kingdom existed since 1429, when the Three Kingdoms (literally: Mountains) Hokuzan, Nanzan and Chuzan were united under the leadership of Chuzan (Chinese: Zhongshan or Chong-shan). In 1879, they became part of the Japanese Empire. The Chinese envoys would confer the title of Zhong Shan king.  ]  [6:  For more examples of historical travel records see Cheng (1974, p. 255), Okuhara (2015, p. 11), Suganuma, (1996, pp. 353-437) and Shaw (1999, pp. 42-57). 
] 

Historical maps also indicate that the location of the Pinnacle Islands was well known by China as early as the sixteenth century and that Chinese names were used with some variety. At the end of the 19th century, in the 1880s, different Japanese names for the islands are introduced and appear in naval handbooks and publications, an indication that only around that time the Japanese were becoming familiar with the Pinnacle Islands. The Japanese claim that the Pinnacle Islands were discovered in 1884 by a Japanese explorer, which is only 5 years after the last Chinese investiture mission to Ryukyu territory (Serita, 2015, p. 2; Shaw, 1999, p. 43), while Okuhara (2015, pp. 3-5) describes how one year after the Japanese discovery, the Governor of Okinawa prefecture, after investigating the islands, requested annexation of the islands into his prefecture from the Interior Minister, which was denied at the time.
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Figure 3. Overview of Chinese and Japanese historical travel records and maps

Generally, the value of maps is limited, as they are not legally binding and are often used as political tools aimed at representing a political reality or view that is not always multilaterally accepted by other (neighboring) countries. A contemporary example is the maps China recently has started to publish with Taiwan included as Chinese territory (see Figure 4). In other cases it is possible that areas are simply undefined or grey areas with unclear jurisdiction.[footnoteRef:7]   

In conclusion, judging from the historical travel records and maps it seems that the Chinese were the first to discover, name and use the islands as navigational markers during their journeys to Ryukyu territory, while the Japanese became actively involved in the area only around the beginning of the 1880s.   [7:  The CIA’s Intelligence Report “The Senkaku Islands Dispute: Oil Under Troubled Waters?” of May 1971 (USA, CIA, 1971) mentions under par. 42 the Chinese Red Guard Atlas of 1966, which “indicates that the ocean area in which the Senkakus are located is beyond China’s border.” Japanese MOFA’s website (2022d) mentions under Answer 5 a Chinese world atlas collection of 1958  in which the Senkaku Islands are treated as part of Okinawa. ] 


[image: ] 
Figure 4. Map of China with Taiwan included as a province in its territory. 
Source: http://www.shijieditu.net/ditu/Chinamaps/bigmap.jpg

[bookmark: _Toc117862501]II. International treaties
The international treaties in which the Pinnacle Islands were involved have made the dispute more complicated. Unclear definitions and vague formulations in the texts of the treaties have increased the controversy between both parties, as the texts are multi-interpretable. In this section relevant international treaties are discussed from the point of view of both parties. 
[bookmark: _Toc117862502]II.1 Treaty of Shimonoseki
The Treaty of Shimonoseki (known to the Chinese as the Treaty of Maguan) between Japan and China was a peace treaty signed on 17 April 1895 after Japan had defeated China in the First Sino-Japanese War (1894-1895). Article 2 of the Treaty names the territories that China had to cede to Japan and these included “[t]he island of Formosa, together with all islands appertaining or belonging to the said island of Formosa.” The vague wording of Article 2 and the fact that the Pinnacle Islands are not explicitly mentioned, while sub (c) the Pescadores Islands are indicated specifically in terms of longitude and latitude (see also Austin, 1998, p. 170; Cheng, 1974, p. 244), allows for different interpretations of the meaning of the text and China and Japan each have a different opinion about the consequences of this treaty for the Pinnacle Islands.
The Chinese point of view focuses on the wording in the Treaty and on the timing of the secret Cabinet Decision signed three months before the Treaty (see IV.2). The PRC interprets the wording “together with all islands appertaining or belonging to the said island of Formosa” in the Treaty as including the Pinnacles in the territory ceded to Japan (see also Lohmeyer, 2008, p. 67; Matsui, 1997, p. 21; Austin, 1998, p. 170), as according to the Chinese view the islands belong historically to Taiwan. 
Concerning the Japanese secret Cabinet Decision to annex the Pinnacle Islands, the Chinese White Paper of 2012 claims that “the Japanese government intended to occupy Diaoyu Dao, but refrained from acting impetuously as it was fully aware of China’s sovereignty over these islands” but after it became clear that Japanese victory in the First Sino-Japanese war was near, “Japan began to act covertly to invade and occupy Diaoyu Dao and secretly “included” Diaoyu Dao in its territory”[footnoteRef:8]. Cheng (1974, pp. 249-250) states that “[t]he military defeat suffered by the Ch’ing Government in November 1894 was precisely the occasion the Japanese had been awaiting – an occasion on which the Ch’ing Government could not challenge the Japanese legal claim for non-legal reason” (see also CRS Report, 2021, p. 4; Watts IV, 2019, p. 7; Matsui, 1997, p. 22; Hagström, 2005, p. 116).  [8:  The PRC often quotes a letter from earlier correspondence between the Japanese Minister of Interior Yamagata Aritomo and Foreign Minister Inoue Kaoru in 1885 (see Appendix  9;  see also Cheng, 1974, pp. 248-9; Upton,1972,  p. 768), which shows that the latter was hesitant to incorporate the Pinnacle Islands into Japanese territory and place national markers.] 

The Japanese ‘Basic View’ holds that “the Senkaku Islands were neither part of Taiwan nor part of the Pescadores Islands”. This indicates that according to the Japanese, the Pinnacle Islands were not part of the Treaty. This opinion that has strong consequences for how the Japanese interpret later international treaties, especially the San Francisco Treaty (see also Shaw, 1999, p. 25; Cheng, 1974, p. 261). 
In summary, due to the vague wording of article 2, an argument exists between both parties over whether or not the Pinnacle Islands are included in the territory ceded to Japan in the Treaty of Shimonoseki. 
[bookmark: _Toc117862503]II.2 Cairo Declaration (1943), Potsdam Declaration (1945)

“The Three Great Allies are fighting this war to restrain and punish the aggression of Japan….  It is their purpose that Japan shall be stripped of all the islands in the Pacific which she has seized or occupied since the beginning of the first World War in 1914, and that all the territories Japan has stolen from the Chinese, such as Manchuria, Formosa, and The Pescadores, shall be restored to the Republic of China. Japan will also be expelled from all other territories which she has taken by violence and greed.” (Cairo Declaration)
The Cairo Declaration (also known as the Cairo Communiqué; Japan, NDL, 2004a) was a declaration of intent, drafted by three allies (United States, Republic of China and Great Britain) and was aimed at the surrender of Japan. It was incorporated in the Potsdam Declaration (Japan, NDL, 2004b) of 26 July 1945 under article 8, which stated:
“The terms of the Cairo Declaration shall be carried out and Japanese sovereignty shall be limited to the islands of Honshu, Hokkaido, Kyushu, Shikoku and such minor islands as we determine.”  (Potsdam Declaration)
In the Instrument of Surrender of 2 September 1945 (see Appendix 20) Japan accepted the provisions of the Potsdam Declaration. Based on these two Declarations, China claims the return of Formosa and the “Diaoyu Dao, as affiliated islands of Taiwan” (White Paper, par. III.1). However, like in the Treaty of Shimonoseki, the Pinnacle Islands are not mentioned specifically in the two Declarations, even though the Chinese were one of the allies taking part in the drafting of both Declarations. Furthermore, as the Cairo Declaration is not legally binding (Upton, 1972, p. 782), it is not a decisive instrument for China to base its claim on. 
The phrase “all the territories Japan has stolen from the Chinese, such as Manchuria, Formosa, and The Pescadores, shall be restored to the Republic of China” in the Cairo Declaration leads to the crucial question whether the Pinnacle Islands have ever been Chinese territory, especially before the Treaty of Shimonoseki. The Japanese argue that the Pinnacle Islands were terra nullius ((i.e. no-man’s land; see below under III.1), never occupied or owned by the Chinese and annexed peacefully a few months before the Treaty of Shimonoseki was signed in 1895 and thus fall outside the range of territories to be returned to China under both Declarations. The Chinese view holds that the Pinnacle Islands were included in the Treaty of Shimonoseki and that the Cairo Declaration returns the Pinnacles to its rightful owner, as the islands are affiliated to Taiwan. 
But where does that leave the secret Cabinet Decision? It seems illogical that Japan incorporated the Pinnacles in 1895 with the Cabinet Decision and that three months later the Treaty would have included the islands as territory ceded by China. The White Paper downplays the role of the Cabinet Decision and states that the secret character of the Decision “proves that Japan’s claim of sovereignty over Dioayu Dao does not have legal effect under international law” (White Paper, par. II.1). 
Furthermore, the wording in article 8 of the Potsdam Declaration “and such minor islands as we determine” is vaguely formulated and seems to guide the Allies towards territorial negotiations or create an opportunity for the Chinese to argue that this would include the Pinnacle Islands. One would expect an annex to the Declaration with more detailed information on the islands involved or further discussions on this topic by the parties involved. Literature pays only limited attention to this topic[footnoteRef:9]. Suganuma (1996, pp. 233-4) raises the matter briefly and argues that “the Chinese made mistakes in both the Cairo Declaration and the Potsdam Proclamation regarding the Chinese territories; specifically, no names of the Diaoyu Islands, whether expressed in Chinese or Japanese, were mentioned in these treaties”, with which the Chinese missed an opportunity to use Article 8 to support their claim.  [9:  See for example Chang Hsin-hai, (1948, p. 509), who states that “[t]he Japanese want the “minor islands” to include the Liuchius” and “China is asking for the control of the Liuchiu Islands for historic reasons.”] 

In conclusion, according to the Chinese the Cairo Declaration and the Potsdam Declaration return the Pinnacles to China, as the islands belong to Taiwan, while Japan argues that the Pinnacles have never been Chinese territory and fall outside the scope of both Declarations and the Instrument of Surrender. 

[bookmark: _Toc117862504]II.3 San Francisco Treaty (1951)

“Japan renounces all right, title and claim to Formosa and the Pescadores.” (Article 2b).
“Japan will concur in any proposal of the United States to the United Nations to place 
under its trusteeship system, with the United State as the sole administering authority, 
Nansei Shoto south of 29° north latitude (including the Ryukyu Islands….)” (Article 3)
The San Francisco Treaty (aka Treaty of Peace with Japan) ended the war between Japan and the Allied Powers (art. 1a). In the Treaty, signed on 8 September 1951[footnoteRef:10], the Pinnacle Islands are indirectly mentioned in article 3 as part of the Nansei Shoto (南西諸島, Southwestern archipelago) region, a geographical term which refers to “the arc of islands lying between the southern end of Kyushu and Formosa” and included the Pinnacle Islands (Lohmeyer, 2008, p. 77; see also Suganuma, 1996, p. 254). 

Japan argues that the Pinnacle Islands fall outside the range of territory mentioned in Article 2b of the Treaty (consistent with its approach regarding the Treaty of Shimonoseki), and that the Pinnacle Islands are included in the territory mentioned in Article 3. This is confirmed by Ordinance no. 68 of the US Civil Administration of the Ryukyu Islands (USCAR) dated 29 February 1952 (see Appendix 21), which “defined the geographical limits of the jurisdiction of the Ryukyu Government using longitude and latitude, and the islands in question were situated within these limits” (Matsui, 1997, p. 28).  [10:  A Security Treaty between the United States and Japan was signed on the same day as the San Francisco Treaty, as Japan did no longer have “the effective means to exercise its inherent right of self-defense because it has been disarmed” (UN, 1952a) and in Article 1 of the Security Treaty, Japan allowed the US to dispose “land, air and sea forces in and about Japan” for “the maintenance of international peace and security in the Far East”. China did not sign the San Francisco Peace Treaty and it was only in September 1972 when a Joint Communiqué was signed to normalize the relations and establish diplomatic relations with Japan. This was followed by a Treaty of Peace and Friendship between the PRC and Japan, signed on 12 August 1978. ] 

The territory mentioned under Article 3 of the Treaty fell under administrative trusteeship of the United States until the Okinawa Reversion Agreement of 1971. Watts IV (2019, p. 108) states that the US Secretary of State Dulles described the trusteeship system as Japan having “residual sovereignty” and the US “administrative sovereignty” over the Nansei Shoto region, which means that during this time Japan was not fully in effective control over the region, a situation Hagström (2005, p. 116) describes as control “by US proxy”. 
The Chinese protest against the Treaty, ten days after the Treaty was signed, was a statement by premier Zhou Enlai who concentrated on the fact that China had not been included in the “preparation, formulation and signing” of the Treaty, but did not claim the Pinnacle Islands as Chinese territory or denounce that they were included in the trusteeship[footnoteRef:11] (see also Hagström, 2005, p. 117).  [11:  China, MFA, 2012b: https://www.mfa.gov.cn/eng/topics_665678/diaodao_665718/201209/t20120918_701825.html] 

The ‘Basic View’ states that “the fact that China expressed no objection to the status of the Islands when they were placed under the administration of the United States under Article III of the San Francisco Peace Treaty indicates that China did not consider the Senkaku Islands as part of Taiwan” (see also Pan, 2009, p. 148; Lee, 2015, p. 129; more about China’s acquiescence under III.5). Shaw (1999, p. 121) calls China’s absence of objection “a serious political misstep” (see also Cheng, 1974, p. 251). 
According to China, the territory of the trusteeship did not include the Pinnacle Islands. It did not sign the Treaty and “constantly denounced it as illegal” (Shaw, 1999, p. 41), but mainly after oil was discovered in the area around the islands in the late 1960s and after the signing of the Okinawa Reversion Treaty. 
In short, according to Japan the Treaty placed the Pinnacles under USCAR trusteeship and China acquiesced in this situation, while the Chinese interpret the situation as the Pinnacles being returned to Taiwan and falling outside the scope of the US trusteeship. 
[bookmark: _Toc117862505]II.4 Okinawa Reversion Treaty
The “Japan and United States of America Agreement concerning the Ryukyu Islands and the Daito Islands” (aka the Okinawa Reversion Treaty; UN, 1952b) of 17 June 1971 concerns the administrative reversion of the San Francisco Treaty and meant the reversion of the full administrative rights over Okinawa to Japan. 
The territory to be returned to Japanese control was described in Article 3 of the San Francisco Treaty, and did not include the Amami Islands[footnoteRef:12] and the Nanpo Shoto[footnoteRef:13] and other islands which had already been returned to Japan in 1953 and 1968. In the Minutes the coordinates of the territory involved are described in terms of latitude and longitude, which are similar to USCAR Ordinance No. 27 of 25 December 1953[footnoteRef:14] and included the Pinnacle Islands. This meant the end of the USCAR trusteeship and the signing of the Treaty was a matter of urgency for Japan in light of an UN ECAFE report of 1969 which mentioned huge oil and gas reserves in the area of the Pinnacle Islands.
 [12:  United States of America and Japan Agreement concerning the Amami Islands (Agreement no. 3028 24 December 1953). The territory involved is mentioned in the Annex and concerns “the area bounded by 29 degrees north latitude on the north, 27 degrees north latitude on the south, 128 degrees 18 minutes east longitude on the west and 130 degrees 13 minutes east longitude on the east.” (UN, 1955)]  [13:  Japan and United States of America Agreement concerning Nanpo Shoto and other islands (Agreement no. 9724, 5 April 1968). According to Article I the territory involved concerned “Nanpo Shoto south of Sofu Gan (including the Bonin Islands, Rosario Island and the Volcano Islands) and Parece Vela and Marcus Island, including their territorial waters.” (UN, 1969)]  [14:  USCAR Ordinance No. 27 of 25 December 1953 (see Appendix 22) was signed one day after the Amami Islands were returned to Japan, which made it necessary to modify the coordinates mentioned in USCAR Ordinance No. 68 (see Appendix 21). ] 

[bookmark: _Toc117862506]ECAFE Report
In 1966 the United Nations Economic Commission for Asia and the Far East (ECAFE) set up the Committee for Coordination of Joint Prospecting for Mineral Resources in Asian Offshore Areas (CCOP), which carried out geophysical surveys in the East China Sea. The Report of the Sixth Session of the CCOP held at Bangkok, Thailand from 21 till 27 May 1969, indicated that “the shallow sea floor between Japan and Taiwan might contain one of the most prolific oil and gas reservoirs in the world, possibly comparing favorably with the Persian Gulf area” (UN, ECAFE, 1969,  p. 5). That same month Ishigaki City of Okinawa Prefecture placed a national marker on Uotsuri Jima, finally carrying out the Cabinet Decision of 1895 and reasserting Japan’s sovereignty claim to the island group (see Figure 5). 
The ECAFE Report has strongly increased the economic value of the Pinnacle Islands and several parties seek to exploit the natural resources in the East China Sea. After the publication of the ECAFE Report, the dispute crystallized and both China and Japan started to publicly make strong territorial claims (see below under III.6 Critical date).
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Figure 5. Administrative marker on Uotsuri Island. 
Source: Japan, Cabinet Secretariat (2022b): 
https://www.cas.go.jp/jp/ryodo_eg/taiou/senkaku/senkaku02-02.html

After the publication of the ECAFE report, the Chinese strategy seemed to have adapted to the rules of international law. China strongly objected to the Okinawa Reversion Treaty with the letter of Huang Hua, the Permanent Representative of the PRC to the UN, of 20 May 1972, which stated that the Treaty was “a serious violation of the territory and sovereignty of the People’s Republic of China” and that “[i]t is entirely illegal and null and void for the U.S. and Japanese Governments to make an illicit transfer between themselves of China’s territory” (PRC, 1972a). The Statement of the Chinese Ministry of Foreign Affairs made on 30 December 1971 (see Appendix 23) called the reversion “fraud” and “a gross encroachment upon China’s territorial integrity and sovereignty”, because “[t]he Tiaoyu and other islands have been China’s territory since ancient times”. The Japanese government on the other hand has in its Basic View maintained a policy of “[t]here exists no issue of territorial sovereignty to be resolved concerning the Senkaku Islands”.
In conclusion, the Okinawa Reversion Treaty and the ECAFE Report have increased tensions in the dispute, which crystallized with the PRC’s initial official territorial claim of the Pinnacle Islands at the beginning of the 1970s, approximately 75 years after the Treaty of Shimonoseki. 
[bookmark: _Toc117862507]III. International Law
From the perspective of international law, different concepts in the field of acquisition of territory play an important role in the case of the Pinnacle Islands. In literature different historical phases through which the requirements for acquisition of territory changed are distinguished and a three-step procedure emerged: discovery, symbolic annexation and effective occupation. Alternatively, prescription can lead to a historic title based on immemorial possession or adverse possession.
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Terra nullius, ‘unclaimed land’ (Hagström, 2005, p. 115) or ‘territory belonging to no-one’ (Austin, 1998, p. 36; see also Pike, 1988, p. 504), implies that the territory was unknown and not sighted by anyone before. Discovery was usually seen as the first step towards the acquisition of title by occupation and provided an inchoate (i.e. incomplete) title to the territory, though scholars slightly disagree on the nature of the title that could be obtained through discovery alone. 
Oppenheim (1912, p. 294, §223) describes how “[i]n the age of discoveries, States maintained that the fact of discovering a hitherto unknown territory was sufficient reason for considering it as acquired through occupation.” Other writers like Crawford (2019, p. 211) however argue that “in the fifteenth and sixteenth centuries discovery conferred a complete title, but an effective act of appropriation was still necessary”, while Upton (1972, p. 768-9) states that “[d]uring the period of European discovery ranging from the fifteenth through the eighteenth centuries, the discovery of territory terra nullius required both visual apprehension and the formal acquisition ceremony to sustain a claim of original sovereignty”, and Von der Heydte (1935, p. 452) argues that “[a]t no time was the fact of discovery alone regarded as capable of granting more than the right to later appropriation”. Historically, discovery thus seemed to be a first step towards occupation leading to an inchoate title and acting as a “temporary bar to occupation by another State” (Pike, 1988, p. 505).
The Japanese Ministry of Foreign Affairs claims that the Pinnacle Islands were terra nullius when they were discovered in 1884 by a Japanese entrepreneur, Mr Tatsushiro Koga: 
From 1885, surveys of the Senkaku Islands had been thoroughly 
conducted by the Government of Japan…. . Through these 
surveys, it was confirmed that the Senkaku Islands had been not 
only uninhabited but also showed no trace of having been under 
the control of the Qing Dynasty of China. Based on this confirmation, 
the Government of Japan made a Cabinet Decision on January 14, 
1895, to erect markers on the islands to formally incorporate the 
Senkaku Islands into the territory of Japan. These measures were 
carried out in accordance with the internationally accepted 
means of duly acquiring territorial sovereignty under international 
law (occupation of terra nullius)[footnoteRef:15].  [15:  See Japanese MOFA, 2022d, Answer 2. ] 

This claim refers to the report of Japanese Minister of Interior Yamagata Aritomo of 9 October 1885 to Foreign Minister Inoue Kaoru (see Appendix 9). 
Based on historical records dating back to the Ming dynasty (as seen above), China argues that the islands were used as navigational aids by its envoys (and fishermen) as early as the Ming dynasty and that the Pinnacle Islands therefore cannot be regarded as terra nullius. The Chinese claim is based on historic title, as the White Paper of September 2012 shows: 
“Ancient ancestors in China first discovered and named Diaoyu Dao through their production and fishery activities on the sea. In China’s historical literatures, Diaoyu Dao is also called Diaoyu Yu or Diaoyu Tai. The earliest historical record of the names of Diaoyu Dao, Chiwei Yu and other places can be found in the book Voyage with a Tail Wind (Shun Feng Xiang Song) published in 1403 (the first year of the reign of Emperor Yongle of the Ming Dynasty). It shows that China had already discovered and named Diaoyu Dao by the 14th and 15th centuries”. (Source: White Paper, 2012[footnoteRef:16]) [16:  See supra note 3. ] 


Based on Upton’s definition of terra nullius, the Japanese claim that the Pinnacles were terra nullius is difficult to defend. The islands had already been sighted by the Chinese during the Ming dynasty and been given Chinese names. In terms of first discovery, it seems that the Chinese claim is strong and would lead to an inchoate title. However, China never took the next step of a formal acquisition ceremony (see also Su, 2005, p. 50). 

The discontinuation of the Chinese investiture missions to the Ryukyu Islands, which were annexed by Japan in 1879, could be seen as the Pinnacles returning to the status of ‘no man’s land’, as the Chinese no longer officially sailed the travel route to the Ryukyu Islands. The time lapse between the last Chinese investiture mission and the Japanese (re)discovery by Koga however is only five years, which makes it difficult to talk about the islands as ‘first discovered’ terra nullius. 
[bookmark: _Toc117862509]III.2 Symbolic annexation
Though discovery alone might have been sufficient for a complete title only in the early days of discoveries, for further consolidation of the title in later periods, discovery needed to be supplemented with symbolic acts of sovereignty, so called ‘symbolic annexation’ or ‘fictitious occupation’, like “the publication of a proclamation or the hoisting of a flag” (Oppenheim, 1912, p. 293, §222) or by erecting landmarks (Pike, 1988, p. 504; see also Von der Heydte, 1935, p. 452). 

Von der Heydte (1935, p. 454) states that symbolic acts of sovereignty “may be interpreted .. as a device to show the world that an inchoate title … was acquired which rendered it terra prohibita.” This implies that discovery in combination with a symbolic act would still not lead to a full title, but only acted as an information tool to notify other states about the sovereignty claim. Based on international law, the Japanese Ministry of Foreign Affairs claims that “there is no obligation to notify other countries of a government intention to occupy terra nullius.”[footnoteRef:17], which is why the annexation of the Pinnacle Islands by Japan was done by a secret Cabinet Decision. Literature and legislation seem to support this claim (Pike, 1988, p. 504; Matsui, 1997, p. 18; MacGibbon, 1954, p. 176; Oppenheim, 1912, p. 295, §224).  [17:  See Japanese MOFA, 2022d, Answer 11. ] 

Shaw (1999, p. 104) compares the procedure with an earlier Japanese annexation of “three small uninhabited islands southwest of the Ogasawara Islands”[footnoteRef:18] in 1891, which was done by Imperial Decree, while the annexation was published in the Official Gazette and in Japanese newspapers and relevant foreign countries were informed (see also Chen, 2018, p. 47). Chen (2018, p. 48) mentions a later case, the Japanese incorporation of the Spratly Islands into Taiwanese territory and jurisdiction in 1939, when other states also were informed about the annexation. Shaw (1999, p. 110) relates the Pinnacle case to Japan’s invasion of Taiwan in 1874, which resulted in diplomatic protests by Qing China. Awareness of Qing’s involvement in the Pinnacle Islands might have been a reason for Japan’s cautious behavior.  [18:  Also known as the Bonin Islands. These concern the Iwo-Jima, South Iwo-Jima and North Iwo-Jima islands.] 

The Japanese Cabinet Decision of 1895 mentions the intention to erect land markers on the islands, which is a symbolic act of sovereignty, even though the land markers were only placed in 1969 to validate the Japanese sovereignty claim after the publication of the ECAFE Report. From Chinese side it seems that no official symbolic acts to claim sovereignty over the Pinnacles were carried out.
Apparently the evidence for symbolic annexation is meager for both parties, but the main reason for this seems to be that Japan directly implemented step 3, i.e. effective occupation.
[bookmark: _Toc117862510]III.3 Effective occupation
After the eighteenth century (or possibly even earlier, see Von der Heydte, 1935, p. 457-8), effective and actual occupation/possession became an additional requirement to obtain full title over the territory, which is also confirmed in jurisdiction of international court cases. In the Island of Palmas case[footnoteRef:19] of 1928 (UN, 2006, p. 846), the award stated:  [19:  Available at: https://legal.un.org/riaa/cases/vol_II/829-871.pdf ] 

“according to the view that has prevailed at any rate since the 19th century, an inchoate title of discovery must be completed within a reasonable period by the effective occupation of the region claimed to be discovered”.  
And in the Eastern Greenland case[footnoteRef:20] (PCIJ, 1933, p. 46), the Permanent Court of International Justice repeats the requirement of effective occupation:  [20:  Available at: https://www.icj-cij.org/public/files/permanent-court-of-international-justice/serie_AB/AB_53/01_Groenland_Oriental_Arret.pdf  ] 

“a claim to sovereignty … involves two elements each of which must be shown to exist: the intention and will to act as sovereign, and some actual exercise or display of such authority”.
Effective occupation, in contrast to fictitious occupation by symbolic acts, thus requires animus occupandi and corpus occupandi (Oppenheim, 1912, p. 293, §222) and must be carried out within a reasonable period of time after the discovery, otherwise the inchoate title will lapse (Pike, 1988, p. 505; Upton, 1972, p. 769). 
Animus occupandi (also ‘animus possidendi’[footnoteRef:21]), the will and intention to act as a sovereign over the territory, can be displayed by a formal act like “[a] declaration or notification to other states” (Lohmeyer, 2008, p. 99; see also Buderi and Ricart, 2018, p. 156) or “the publication of a proclamation or by the hoisting of a flag” (Oppenheim, 1912, p. 293, §222, sub 1), which “constitutes fictitious occupation only” and is thus similar to symbolic annexation, mentioned above. Crawford (2019, p. 213) adds to this, based on jurisprudence, that “the agency must be that of the state”.  [21:  Crawford, 2019, p. 213. ] 

Corpus occupandi, the actual exercise or display of authority, was interpreted by the nineteenth century as the physical possession and control of the territory, through military or civilian settlements or economic exploitation (Johnson, 1950, p. 334; Austin, 1998, p. 341; Buderi and Ricart, 2018, p. 156; Pike, 1988, p. 504), although actual settlement was not necessary in uninhabited, remote areas such as rocky islets (Buderi and Ricart, 2018, p. 156; Austin, 1998, p. 362). Von der Heydte, (1935, p. 463) notes that “sovereignty over a region completely uninhabited and seldom frequented is acquired merely by symbolic annexation”, while Upton (1972, p. 769) argues that the degree of effective occupation depends on the “unique territorial circumstances of geography, population”, and that “[i]n reference to uninhabited islands, an initial display of sovereignty may suffice to maintain title”. 
[bookmark: _Toc117862511]III.4 Effectivités 
The actual exercise of display of authority is based on so-called ‘effectivités’ or “virtual effectiveness” (Von der Heydte, 1935, p. 466), i.e. activities which display sovereignty, such as “legislation relating specifically to the claimed territory, exercise of criminal or civil jurisdiction, collection of taxes, settlement by the state’s nationals, and effective exclusion of activity by other states” (Austin, 1998, p. 342) or “military activities and police surveillance, regulation of economic activities, public works and consular representation” (Buderi and Ricart, 2018, p. 175). Effectivités add to the further consolidation of a state’s title and in international court cases they are compared and weighed in order to determine which party relatively holds the strongest territorial claim (see also Buderi and Ricart, 2018, p. 176). However, as Scoville (2014, p. 592) notes, “[t]the law is  ... unclear about the volume of effectivités necessary to support prescriptive title” and the situation can differ per case. 
As mentioned above, Japan has had effective control over the islands since 1895 (though from 1951 till 1972 by US proxy), while entrepreneur Koga developed the largest island for his business activities.[footnoteRef:22] The islands were purchased by the Japanese state and officially incorporated in Okinawa Prefecture and entered into the land register, national land markers have been placed, Japanese fishing licenses were issued and “the Japanese government … has included the Senkaku Islands within the Ryukyuan patrol boat surveillance zone” (Upton, 1972, p. 765), where the Japanese Coast Guard patrols the area to prevent trespassing by fishing boats or by Chinese or Taiwanese activists (see also Mohamed, Ansari and Ahmad, 2018, pp. 157-159). In terms of effectivités, the Japanese claim seems to stand quite strong. Though the islands are currently uninhabited and due to the special geographical characteristics of the Pinnacle Islands, the requirements for effective occupation are less demanding than for inhabited territory, but Japan has gone further than solely symbolic annexation and has shown both animus and corpus to act as a sovereign over the Pinnacle Islands and developed legislation and administration and facilities regarding the territory.  [22:  Hamakawa (2015, p. 10) mentions how “[o]n the islands, Koga collected the feathers of albatross and mined guano (seabird excrement) as well as engaged in processing other marine products”. ] 

Can China also claim animus and corpus occupandi or effectivités for the Pinnacles? China was the first to name the islands, used them as navigational aids and included them in historical maps and official travel records. What these records do not show is that China had the intention of effective occupation or effective control over the Pinnacle Islands or administrative integration into its territory. Passing by them and using them as navigational aids is not the same as possessing the territory and there is no indication that the Chinese ships (officially) went ashore at the Pinnacles (only fishermen seeking shelter, which cannot be seen as ‘agency of the state’) to claim the territory or that the Ming or Qing dynasty had legislation in place regarding the Pinnacle Islands. As Su (2005, p. 48) contends, “[s]ome ancient documents are referred to, but few of them can establish a concrete link to the exercise of jurisdiction by China over the Islands”. 
It can be argued that at the time of the Ming and Qing dynasty, China was a very influential regional power and had created a tributary system involving many neighboring countries. According to the then existing regional order, the tributary states might be seen as under the influence sphere of China and therefore Chinese territory. The Ryukyu Kingdom paid tribute to China, but in the travel records the boundary of Ryukyuan territory is clearly indicated. The travelogues do not explicitly mention that the Pinnacle islands were Chinese territory, as they only state the boundaries of Ryukyuan territory. In terms of effectivités, the strongest claim therefore would probably be the integration of the islands in the Chinese coastal defense system, which would be the equivalent of coastguard patrol against illegal trespassing in current times. 
The Chinese claim, historic title based on first discovery of the islands, led to an inchoate title which lapsed, as it was not completed with symbolic or effective occupation by China within a reasonable period of time after the discovery and it would seem that “China’s occupation simply means “discovery” without actions as a sovereign” (Su, 2005, p. 50). 
[bookmark: _Toc117862512]III.5 Acquisitive prescription 
Besides occupation, there are other modes of acquiring territory (Buderi and Ricart, 2018, p. 151;  Shaw, 1999, p. 22; Crawford, 2019, p. 208), of which acquisitive prescription is the most relevant for the dispute of the Pinnacle Islands. 
According to Shaw (1999, p. 35), acquisitive prescription is
“a mode of establishing title to territory which is not terra nullius, and which has been obtained either unlawfully or in circumstances wherein the legality of the acquisition cannot be demonstrated. It is the legitimization of a doubtful title by the passage of time and the presumed acquiescence of the former sovereign.” 
Acquisitive prescription can be based on immemorial possession or on adverse possession (Gioia, 2018, §28; Buderi and Ricart, 2018, p. 163). Shaw refers in his definition of acquisitive prescription to the concept of ‘immemorial possession’, when possession goes back so far in time that its origin has become unclear in public memory[footnoteRef:23], but Oppenheim (1912, p. 309,  §242) mentions scholars who settle for a shorter period of time and hold the opinion that “an undisturbed continuous possession can under certain conditions produce a title for the possessor, if the possession has lasted for some length of time.” There is no rule about the required passage of time for acquiescence to result in the loss or creation of title (Oppenheim, 1912, p. 310, §243; Johnson, 1950, p. 334; MacGibbon, 1954, p. 166), and different time frames are mentioned in literature and jurisprudence (Pike, 1988, p. 328, who mentions Grotius (100 years), the Alaskan boundary dispute (60 years), the UK-Venezuela case (50 years), Chamizal tract (43 years) and other writers (30 years)).  [23:  Blum (1961, p. 18) mentions as alternative names for immemorial possession, “vetustas”, “antiquitas”, “immemoriale tempus” or “possession praescriptio immemorialis”.] 

In the Statement of Chinese MOFA of 30 December 1971 (see Appendix 23),  China claims historic title based on immemorial possession, which is possible “when the status of the original title is unknown or defective” (Ma, 2017, p. 33). But the consolidation of an historic title  requires evidence of “effective and continuing exercise of governmental authority on the part of the interested State” (Gioia, 2018, §33; see also Blum, 1961, p. 235; Tanaka, 2021, pp. 191, 196; UN, 2006, p. 867). As mentioned above, the Japanese government seems to have been aware of some prior Chinese involvement with the islands, according to Letter No. 38 dated 21 October 1885 of the Japanese Foreign Minister Inoue Kaoru (see Appendix 10; Austin, 1998, p. 169), which strengthens the Chinese claim to historic title. However, China’s historic title is inchoate and has not been consolidated with evidence of its sovereignty or effective control over the Pinnacle Islands. Compared to Japan’s effective control since 1895 over the Pinnacles, China’s claim seems to be weaker and its title seems to have lapsed, because of its lack of protest (i.e. acquiescence) against the US trusteeship and Japan’s effective control over the islands from 1895 till 1971 (Matsui, 1997, pp. 25-26), which according to Su (2005, pp. 48, 52) is “ineffective display of sovereignty” and “inconsistent” with China’s claim to historic title. 
Adverse possession (or usucapio) provides the prescribing state which “maintained law and order in a territory and developed it” (Johnson, 1950, p. 333), with sovereignty at the expense of the original possessor who neglected the territory and therefore loses its title (Upton, 1972, p. 774). On the one hand we see a display of state functions over the territory by the prescribing party and on the other hand acquiescence (silent consent which can be interpreted as recognition; on acquiescence, see MacGibbon, 1954) by the original sovereign. Effective control thus cures a defective title (Johnson, 1950, p. 335) and according to Matsui (1997, p. 7), Japan can claim the Pinnacle Islands based on acquisitive prescription, “even if it is assumed that the islands were China’s territory at the moment of Japan’s alleged occupation.” 
Buderi and Ricart (2018, p. 166) assume that the doctrine of acquisitive prescription is seldom used by states, as it implies that the prescribing party acknowledges the original sovereignty of the other party over the disputed territory and realizes that its own rights are adverse rights. The Japanese claim based on acquisitive prescription (adverse possession) would currently however be much stronger than the one based on discovery-occupation now that Japan has effective control of the territory and, as Hagström (2005, p. 126) argues, “the longer this situation continues, the more likely that Japan’s title is solidified through the principle of ‘acquisitive prescription’”. 
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The critical date plays an important role in arbitration cases dealing with prescription and refers to the moment when the dispute arose (Austin, 1998, p. 40; Cheng, 1974, p. 229; Matsui, 1997, p. 6; Lohmeyer, 2008, p. 116-117).  It is the date when “time stops and whoever has title retains it” (Buderi and Ricart, 2018, p. 183), and it determines which rules of international law are applicable. In the current dispute, the critical date could be set around December 1971, because this was the first time China protested and made a territorial claim to the Pinnacle Islands in the Statement of the Chinese Ministry of Foreign Affairs To the People’s Republic of China (see Appendix 23), to which Japan responded on 8 March 1972 with the Basic View of the Ministry of Foreign Affairs on the Senkaku Islands (Japan, MOFA, 2013), articulating Japan’s claim. As Pan (2009, p. 154) argues, “Japan may strengthen its claim to the Islands by declaring that it has exercised its authority over the Senkaku Islands peacefully and continuously since 14 January 1895”[footnoteRef:24]. After the critical date, “actions of the parties cannot affect the legal situation” and “protests made before the critical date are relevant to the issue whether a prescriptive title can be made out or not. Protests made after the critical date are irrelevant to that issue” (Johnson, 1950, p. 342, footnote 4). Japan holds a rather strong position in its territorial claim, although in the twenty years before the critical date Japan merely had residual sovereignty over the territory under the San Francisco Treaty. Meanwhile, China’s title had considerably weakened because of its long period of acquiescence and neglect of the territory.  [24:  The phrase ‘peacefully and continuously’  is based on the Award in the Island of Palmas case of 1928 (UN, 2006, p. 839), which states that “the continuous and peaceful display of territorial sovereignty (peaceful in relation to other States) is as good as a title.”] 

If the critical date would be set around 1971-1972, as a consequence all the initiatives both parties have taken to strengthen their claim afterwards will not be taken into account under international law, e.g. the nationalization of the islands by Japan in 2012 or the many Chinese confrontations in the East China Sea in the vicinity of the Pinnacle Islands.[footnoteRef:25]  [25:  for an overview of Chinese diplomatic and militarized confrontations from 1971 till 2008  see Wiegand, 2011a, pp. 102-3.] 

[bookmark: _Toc117862514]IV. National legislation and regulations
Besides historic records and cartographic evidence, China and Japan both refer to domestic legislation to sustain their claims. A selection of documents is mentioned below. 
[bookmark: _Toc117862515]IV.1 China: Cixi’s Decree
In 1972  - only a few years after the ECAFE Report - a copy of a Decree supposedly issued in 1893 by Empress Dowager Cixi appeared in the Taiwanese journal “Kaleidoscope” (中外雜誌）(see Appendix 12). The document is privately owned by descendants of Sheng Xuanhuai (盛宣懷; 1844-1916), a pharmacologist/businessman who lived at the Qing court. The Decree states that Empress Dowager bestows upon Sheng Xuanhuai the 3 islands Diaoyutai, Huangwei Yu and Chi Yu, because of the rare medicinal herb (statice arbuscula) that grew on the islands with which Sheng had cured the Empress Dowager’s illness (Wiegand, 2011b, p. 98; Cheng, 1974, pp. 257-8). However, several experts believe it to be a fraudulent document, as the phrasing of the Decree is not conform the usual format of Cixi’s other Decrees and neither is the paper that the Decree has been written on. The Decree is dated the tenth month of the nineteenth year of Guangxu, while no day is mentioned, which was highly unusual (Matsui, 1997, pp. 11-12; Shaw, 1999, pp. 60-62; Pan, 2009, pp. 145-6; Hagström, 2005, p. 116; Cheng, 1974, p. 261). Suganuma (1996, p. 209-210) adds that the imperial seal is in an unusual place and that Sheng would only two years later enter the function mentioned in the Decree. An official translation is provided by the US Senate Congressional Record of 9 November 1971,[footnoteRef:26] one year before the Kaleidoscope publication. The Decree has never been carried out.  [26:  See US, Senate, 1971: https://www.govinfo.gov/content/pkg/GPO-CRECB-1971-pt31/pdf/GPO-CRECB-1971-pt31-1-2.pdf.] 

[bookmark: _Toc117862516]IV.2 Japan: Cabinet Decision and Imperial Decree No. 13
Just before the end of the Sino-Japanese War, the secret Cabinet Decision of 14 January 1895 (see Appendix 13) ordered the erection of official national markers on the uninhabited islands of Uotsuri Jima and Kuba Jima and the incorporation of the islands into Okinawa prefecture, with which Japan would officially annex (part of) the Pinnacle Islands as terra nullius, three months before the Treaty of Shimonoseki was signed (Matsui, 1997, p. 16).[footnoteRef:27] [27:  As mentioned earlier, the island Taisho Jima was formally incorporated in 1920, see Appendix 18. ] 

Japan claims that the islands were officially incorporated with Imperial Decree No. 13 of 5 March 1896 (see Appendix 14), which however solely describes the administrative division of Okinawa prefecture and mentions the Yaeyama Islands, but does not mention the Pinnacle Islands specifically. Besides, the Cabinet Decision only mentions the names of two of the islands and the order to place national markers was only carried out 75 years later. 

Similar to Cixi’s Decree, the Cabinet Decision and Imperial Decree are not without controversy and, as Shaw (1999, p. 104; see sub III.2) noted, the annexation procedure of the Pinnacle Islands deviated from the procedure followed for the annexation of the Ogasawara Islands five years earlier.
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IV.3 Japan: Imperial Edict No. 169 (1897)
Chen (2018, p. 40) mentions Article 30 of the Japanese Tobacco Monopoly Act (Imperial Edict No. 169; see Appendix 16), which states that Uotsuri Jima was under the jurisdiction of Okinawa Prefecture. This is one year after Imperial Decree No. 13 and confirms the Cabinet Decision, i.e. that Uotsuri Jima fell under the jurisdiction of Okinawa Prefecture, but does not mention the other islands. 
[bookmark: _Toc117862518]IV.4 Okinawa Prefectural Ordinance No. 49 (1902)
The Okinawa Prefectural Ordinance No. 49 of 3 December 1902 (see Appendix 17) mentions that “Uotsuri Island and Kuba Island of Yaeyama-gun and the adjacent islands shall be incorporated into Tonoshiro Village.”[footnoteRef:28] After several administrative reforms, Tonoshiro Village was renamed Ishigaki City. It seems that with this Ordinance all the Pinnacle Islands – with the exception of Sekibisho/Taisho Jima - were officially included into Okinawa Prefecture, seven years after the Cabinet Decision. [28:  Japan, Cabinet Secretariat, 2022e: https://www.cas.go.jp/jp/ryodo_eg/taiou/senkaku/senkaku01-04.html] 

Matsui (1997, p. 23) states that after Taisho Jima was entered into the land registry in 1920 (see above, p. 5), “the domestic legal procedures incorporating the Senkaku Islands into the territory of Japan are said to have been completed.”
[bookmark: _Toc117862519]IV.5 Japan: Lease and sale of the Pinnacle Islands 
In 1896 the Japanese government granted Mr, Koga, the business man who (re)discovered the islands in 1884, a lease for thirty years free of rent for the four islands Minami Kojima, Kita Kojima, Uotsuri Jima and Kuba Jima (Hamakawa, 2015, p. 10). 
Koga’s son purchased these four islands from the Japanese government in 1932 (see Appendix 19) and sold them in 1972, one year after the Okinawa Reversion Treaty, to the Kurihara family[footnoteRef:29] (Congressional Research Service, 2021, p. 8). Before purchasing and nationalizing Minami Kojima, Kita Kojima and Uotsuri Jima from the Kurihara family on 11 September 2012, the Japanese government leased the three islands from the Kurihara family since April 2002 (ibid.).  [29:  Ibid., for a chronological historical administrative overview of Japan’s control of the Pinnacle Islands.] 

In the period between the San Francisco Treaty and the Okinawa Reversion Treaty (1958 till 1971), the United States rented the Pinnacle Islands (Cheng, 1974, p. 247), as during this time they possessed ‘administrative sovereignty’ over the Nansei Shoto region, to which the Pinnacle Islands belong.  
These examples of domestic Japanese legislation concerning the Pinnacle Islands show that the islands were under administrative control of Japan since the 1890s, although it seems that before 1920 not all of the islands were officially incorporated into Japanese territory and not all of the islands were involved in the different lease and purchase transfers either.[footnoteRef:30]  [30:  See also Japan, MOFA, 2012: https://www.mofa.go.jp/announce/press/2012/10/1002_01.html, Question 5. ] 

[bookmark: _Toc117862520]Conclusion
The above has shown that the territorial dispute over the Pinnacle Islands is a complicated, long-standing issue between China and Japan, influenced by many factors. Jurisprudence in relevant international court cases indicates that every title is relative and that effectivités are used to weigh the claim of each party and can consolidate a title. 
Historical resources (cartographic evidence and travel records) indicate that China first discovered the Pinnacle Islands as early as the Ming dynasty, which leads to an inchoate title. But this title was not further consolidated as discovery was not followed by symbolic annexation or effective control, but by acquiescence when Japan incorporated the Pinnacle Islands into its territory, causing China’s title to lapse. 
Japan on the other hand can claim effective control with national legislation regarding the incorporation and administration of the Pinnacle Islands for a period of approximately 75 years till the assumed critical date, of which the last 20 years were ‘residual sovereignty’. These effectivités, together with China’s acquiescence, have consolidated Japan’s title of sovereignty, while the international treaties play only a complicating but minor role in the background compared to Japan’s effective control over the Pinnacle Islands.
Alternatively, Japan could base its claim on acquisitive prescription which is, like the discovery-occupation claim, relatively stronger than the Chinese inchoate title, but it implies that Japan would admit its own adverse rights by recognizing the inchoate Chinese title based on first discovery and change or add to its current claim. 
In terms of “continuous and peaceful display of territorial sovereignty” it is possible to argue about whether the 20 years of ‘residual sovereignty’ should be included in the period of Japan’s ‘continuous display of territorial sovereignty’ and if not, whether sufficient time has passed to consolidate Japan’s title into a full or absolute title in combination with the other effectivités, if the critical date is set at December 1971. Additionally, it remains unclear whether China’s numerous (military) confrontations with Japan - though after the assumed critical date –could have any influence on how Japan’s ‘peaceful display of territorial sovereignty’ should be seen. 

 















[bookmark: _Appendices]
[bookmark: _Toc117862521]Appendices 

1) Shi Liu Qiu Lu (Records of the Imperial Title-conferring Envoys to Ryukyu, 使琉球錄), 1534
2) Chou hai tu bian (Illustrated Essay on Maritime Defense, 籌海圖編), 1556
3) Chuzan Seikan (Mirror of Chuzan, 中山世鑑), 1650
4) Shinan Kogi (Guide to Navigation, 指南広義), 1708
5) Zhong Shan Chuan Xin Lu (Records of Messages from Zhong Shan, 中山傳信錄), 1721
6) Liu Qiu San Sheng bing San Shi Liu Dao zhi Tu  (Map of the Three Provinces and 36 Islands of Ryukyu, 琉球三省并三十六岛之图), 1785 
7) Huangchao zhongwai yitong yutu (Imperial Map of Native and Foreign Lands, 皇朝中外一統輿圖), 1863
8) Dai Nihon Zenzu (The Complete Map of Great Japan, 大日本全圖), 1879
9) Note from Japanese Minister of Interior to the Foreign Minister, 9 October 1885
10) Letter no. 38 dated 21 October 1885 of minister Inoue Kaoru 
11) Report on Taking a Ship to Uotsuri, Kuba and Kumeakajima, 1885
12) Empress Dowager Cixi’s Decree to Sheng Xuanhuai, 1893
13) Cabinet Decision, 14 January 1895
14) Imperial Decree No. 13, 5 March 1896
15) Lease of Kuba Jima by the Japanese government to Mr Koga, 1896
16) Tobacco Monopoly Act, Imperial Edict No. 169, 1897
17) Okinawa Prefectural Ordinance No. 49, 1902
18) Undetermined territory: Taisho Jima incorporated. Official Gazette No. 2507, 1920
19) Government sells Kita Kojima for 31.27 yen to Mr Koga (1932)
20) Instrument of Surrender, 1945
21) USCAR Ordinance No. 68, 1952 (Provisions of the Government of the Ryukyu Islands) 
22) USCAR Ordinance No. 23, 1953 (Geographic Boundaries of the Ryukyu Islands)
23) Statement of the Chinese Ministry of Foreign Affairs, 1971 
APPENDIX 1

Shi Liu Qiu Lu (Records of the Imperial Title-conferring Envoys to Ryukyu, 使琉球錄) , 1534 
The “Records of the Imperial Title-conferring Envoys to Ryukyu”, written in 1534 by envoy Chen Kan[footnoteRef:31] (陳侃) is a record of the sailing route from China to Ryukyu territory. The text mentions the (old) names of three of the Pinnacle islands in the sixth line from the right: 釣魚嶼 (Diaoyu Island), 黄毛嶼 (Huangmao Yu, another name for 黃尾屿 Huangwei Yu) and 赤嶼 (Chi Yu, an abbreviation of 赤尾嶼 Chiwei Yu). [31:  Mohamed, Ansari and Ahmad (2018, p. 140) mention that before Chen Kan’s mission in 1532, there had been ten earlier investiture missions since 1372, but the records of these missions were lost due to a fire in the Fujian archives and thus Chen Kan records are the oldest existing ones. ] 

The text mentions that there were Ryukyuans on board of the ship, which leads some scholars to believe that the Chinese were not very familiar with the sea route to the Ryukyu Kingdom and had to use Ryukyuans as guides during the journey (see Okuhara, 2017, p. 12). 
In the text, the eighth line from the right states that  Gumi Mountain (Chinese name: 古米山, Japanese name: 久米岛, English names: Kume Island or Kume Jima) ”belongs to the Ryukyuans”. 

Source: China Internet Information Center, 2014a.  


APPENDIX 2 
  
Chou hai tu bian (Illustrated Essay on Maritime Defense, 籌海圖編), 1556

The 1556 publication Chou hai tu bian (Illustrated Essay on Maritime Defense, 籌海圖編) by  Zheng Ruoceng (鄭若曾) includes the Pinnacle islands in the naval patrol area of the Ming “coastal defense system against Japanese pirates or smugglers” (Matsui, 1997, p. 11; see also Cheng, 1974, pp. 256, 260; Lee, 2015, p. 132; Su, 2005, p. 48, Wiegand, 2011b, p. 98; Chen, 2018, p. 16). In this essay, the “Map of Fujian’s Coastal Mountains and Sands” (福建沿海山沙图) of 1562 in volume 1 mentions the three islands 钓鱼嶼 (Diaoyu Island), 黄毛山 (Huang Mao Mountain) and赤嶼 (Chi Island) with their old Chinese names (see above encircled in red). 

Source: Zhejiang University Library, 2009. 


APPENDIX 3 

                   
Chuzan Seikan (Mirror of Chuzan, 中山世鑑), 1650 

Mirror of Chuzan aka Chuzan’s Chronicle of Successive Generations of the Liuqiu Kingdom, was published in 1650 by Choshu Haneji (aka Sho Shoken, 向象賢), a Ryukyuan scholar. 
It is one of the earliest records of the history of the Ryukyu Kingdom, providing a genealogy of the Ryukyuan kings. It consists of 6 scrolls and is partly based on the information in the records of Chen Kan (see Appendix 1). In scroll 5, on page 87, the exact same wording seen in Chen Kan’s record can be found with a description of how delighted the Ryukyuans on board were as soon as they saw Gumi Mountain (古米山), indicating they reached home territory. 
The Chinese names 釣魚嶼 Diaoyu Yu, 黄毛嶼 Huangmao Yu and 赤嶼Chi Yu are used in the text. These are the same names Chen Kan used for the islands. The Index and page 87 are shown above. 
Source: Japan, National Diet Library, 2011. 


APPENDIX 4 
      



Shinan Kogi (Guide to Navigation, 指南広義), 1708
[bookmark: _Hlk113393944]
In 1708, the Ryukyuan scholar Tei Junsoku (程順則) published the Guide to Navigation, which provided directions for safe sailing navigation from Fuzhou (China) to the Ryukyu Kingdom. The Chinese names 釣魚臺 Diaoyu Tai, 黃尾嶼 Huang Wei Yu and 赤尾嶼, Chiwei Yu are used in maps and travel directions in the guidebook. The text also mentions the island Gumi Mountain古米山. 

Source: University of Tokyo, 2022. 

APPENDIX 5  



Zhong Shan Chuan Xin Lu (Records of Messages from Zhong Shan, 中山傳信錄), 1721

In the “Records of Messages from Zhong Shan” written in 1721 by Xu Baoguang (徐葆光), a deputy envoy during the Qing dynasty, the same three islands are mentioned with their Chinese names 釣魚臺 Diaoyu Tai, 黃尾嶼 Huang Wei Yu and 赤尾嶼Chi Wei Yu. 
The islands are mentioned in the third, fourth and fifth line from the right, indicated in red. 

Again, Gumi Mountain (here written as 姑米山 in the fifth line from the right) is indicated as Ryukyuan territory.
Source: China Internet Information Service, 2014b. 
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Liu Qiu San Sheng bing San Shi Liu Dao zhi Tu  (Map of the Three Provinces and 36 Islands of Ryukyu, 琉球三省并三十六岛之图), 1785. 

The annex Liu Qiu San Sheng bing San Shi Liu Dao zhi Tu (Map of the Three Provinces and 36 Islands of Ryukyu,  琉球三省并三十六岛之图) to the San Guo Tong Lan Tu Shuo (Illustrated General Map of the Three Countries, 三国通览图说) of 1785, by the Japanese cartographer Hayashi Shihei (林子平; Chinese name: Lin Ziping) shows the Pinnacle Islands in the middle, colored in light red (from left to right with Chinese names: 釣魚臺, 黃尾山 and 赤尾山), in the same color used for Mainland China (on the left Fujian province and Zhejiang province are shown). Ryukyu is represented in orange (with 古米山Gumi Shan as its western frontier, encircled in blue) and Taiwan – interestingly enough - in yellow, though it was Chinese territory at that time (see also Shaw, 1999, pp. 52-53, about the “limitations of the four pigment coloring system”).

Source: Yokohama City University Library, 2016. Database of historical maps.

APPENDIX 7 
 
Huangchao zhongwai yitong yutu (Imperial Map of Native and Foreign Lands, 皇朝中外一統輿圖), 1863

The Chinese historical maps in the Imperial Map of Native and Foreign Lands, also called the Daqing yitong yutu, 大清一統輿圖) of 1863, were published during the Qing dynasty under supervision of Hu Linyi (胡林翼), governor of Hubei province, who died in 1861, after which Yan Shusen (嚴樹森) continued his work. 
Published on the website of the National Library of Berlin, the maps show the islands without their individual names, located between Ryukyu and Taiwan (encircled in red), while Gumi Mountain is explicitly mentioned with its Chinese name in the example on the right (encircled in blue). Shaw (1999, p. 55) and Lee (2015, p. 132) both mention the maps.
Source: National Library Berlin, 2022. 
Two examples of bei juan 10 and bei juan 15 are shown above. 
APPENDIX 8 

Dai Nihon Zenzu (The Complete Map of Great Japan, 大日本全圖), 1879
In the Dai Nihon Zenzu (The Complete Map of Great Japan, 大日本全圖), published in 1879, the Pinnacle Islands are called Nakadaka Jima (Protruding Islands, 凸島), referring to the pinnacle shape of the islands. 
Neither the Chinese names nor the term ‘senkaku’ are used in this map (see also Okuhara, 2015, p. 2).
Source: University of British Columbia, 2022. 


APPENDIX 9
   
Note from Japanese Minister of Interior to the Foreign Minister, 9 October 1885 

Translation provided by Japanese MOFA, 2022d:
“(Preliminary portion omitted) Draft report to the Grand Council of State Concerning investigation into the uninhabited Kumeakashima and two other islands dotted between Okinawa Prefecture and Fuzhou of the Qing Dynasty, the prefectural governor submitted a report as per the document attached. The aforementioned islands appear to be identical with the islands reported in the Records of Messages from Chong-shan, but they were mentioned as a mere direction in the course of voyage and showed no particular trace of having been under the control of the Qing Dynasty while the islands' names were different between them and us. They belong to the uninhabited islands near Miyako, Yaeyama and others under the control of Okinawa and, therefore, there should be no problem with the prefecture surveying them and erecting national markers on them."

Source: Japan, Cabinet Secretariat, 2022c.


APPENDIX 10 
     
Letter no. 38 dated 21 October 1885 of minister Inoue Kaoru. 

Translation provided by MOFA, 2022d (starting from fifth text line from the right): https://www.mofa.go.jp/region/asia-paci/senkaku/qa_1010.html).
Answer to the annexation request of the Minister of Interior: 
"Concerning the aforementioned islands (note: Senkaku Islands), they are in proximity to the national border with the Qing Dynasty, their circumferences appear smaller than those of the Daito Islands, where our on-site survey had been already completed and in particular, their names are being attached by the Qing Dynasty. There are rumors recently circulated by Qing newspapers and others, including one that say our government is going to occupy the islands in the vicinity of Taiwan that belong to the Qing Dynasty, which are arousing their suspicions towards our country and frequently alerting the Qing government for caution. If we promptly took measures such as publicly erecting national markers, it would result in making the Qing Dynasty suspicious. Therefore, we should have the islands surveyed and details — such as the configuration of harbors and the prospect of land development and local production — reported and stop there. We should deal with the erection of national markers, land development and other undertakings some other day."  

Source: Japan, Foreign Minister Inoue Kaoru, 1885.
APPENDIX 11  

Report on Taking a Ship to Uotsuri, Kuba and Kumeakajima, 1885

In 2016 the Okinawa Peace Assistance Center published a “Commissioned Research Report on the Senkaku Islands-related Documents”, after collecting 300 historical documents and materials related to the Senkaku Islands. 
The oldest document dates from 2 November 1885 and concerns a report of an on-site survey of the Senkaku islands written by captain Tsurumatsu Hayashi of the ship Izumo-Maru, with descriptions of the islands. The term Senkaku Islands is not used in the report, but the islands are mentioned individually with their Japanese names: 魚釣, 久場, 久米 and 赤島. 
Source: Japan, Cabinet Secretariat, 2016, p. 7. 

APPENDIX 12

Empress Dowager Cixi’s Decree to Sheng Xuanhuai, 1893

Several experts believe this to be a fraudulent document, as the phrasing of the decree is not conform the usual format of Cixi’s other decrees and neither is the paper that the decree has been written on. The decree is dated the tenth month of the nineteenth year of emperor Guangxu, while the day is not mentioned, which was highly unusual. (Matsui, 1997, p. 11-12; Shaw, 1999, pp. 60-62; Pan, 2009, pp. 145-6; Hagström, 2005, p. 116; Cheng, 1974, p. 261). Suganuma (1996, p. 209-210) adds that the imperial seal is in an unusual place and that Sheng would only two years later enter the function mentioned in the decree. 
Source: Guangming Daily, 2013.


APPENDIX 13
Cabinet Decision, 14 January 1895. 

The two islands Kuba Jima and Uotsuri Jima were incorporated into the jurisdiction of Yaeyama County, Okinawa Prefecture based on the secret Cabinet Decision of 14 January 1895. 
Okuhara (2017, p. 6) provides a translation of the Decision: 
“Regarding the matter submitted by the Ministry of Home Affairs for deliberation: In recent years, certain persons have sailed in the direction of uninhabited islands known as Kuba and Uotsuri situated northwest of the Yaeyama Islands of Okinawa Prefecture with the intent to engage in fishing and other activities. Given the need to control such activities, there is no hindrance to determining that the said islands come under the jurisdiction of Okinawa Prefecture and permitting the erection of jurisdictional markers as requested in the petition of the Okinawa Prefectural Governor”. 
Source: Sasakawa Peace Foundation, 2018a. 

APPENDIX 14

 
                                  
Imperial Decree No. 13, 5 March 1896. 

Japan claims that the islands were officially incorporated with Imperial Decree No. 13 of 5 March 1896. The Decree mainly describes the administrative division of Okinawa prefecture.
A translation of the Decree is provided by the Sasakawa Peace Foundation (2015): https://www.spf.org/islandstudies/info_library/senkaku-islands-01-history--01_history021.html. 

Source: Sasakawa Peace Foundation, 2018b, pp.   2-3.

APPENDIX 15


Lease of Kuba Jima by the Japanese government to Mr Koga, 1896


Source: Japan, Cabinet Secretariat, 2022e.


APPENDIX 16

Tobacco Monopoly Act, Imperial Edict No. 169, 1897

Article 30 of the Tobacco Monopoly Act states that Uotsori island falls under the jurisdiction of Okinawa Prefecture. 
Source: Japan, Cabinet Secretariat, 2019.


APPENDIX 17


Okinawa Prefectural Ordinance No. 49, 1902

The Okinawa Prefectural Ordinance No. 49 of 3 December 1902 mentions that “Uotsuri Island and Kuba Island of Yaeyama-gun and the adjacent islands shall be incorporated into Tonoshiro Village of the Ohama Magiri”. 

Source: Japan, Cabinet Secretariat, 2022e. 


APPENDIX 18


Undetermined territory: Taisho Jima incorporated. Official Gazette No. 2507, 1920

The island Sekibisho/Kume Aka Jima was formally incorporated into Yaeyama County on 17 February 1920 as ‘undetermined territory’ and officially named Taisho Jima on 18 March 1920, as published in the Official Gazette No. 2507 of December 1920.

Source: Japan, Cabinet Secretariat, 2022e.

APPENDIX 19

Government sells Kita Kojima for 31.27 yen to Mr Koga (1932)

Source: Japan, Cabinet Secretariat, 2022e.
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Instrument of Surrender, 1945

Source: Japan, National Diet Library, 2004b. 



APPENDIX 21 


USCAR Ordinance No. 68, 1952 (Provisions of the Government of the Ryukyu Islands) 

[bookmark: _Hlk112835959]
Source: Japan, Cabinet Secretariat, 2022d. 
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USCAR Ordinance No. 27, 25 December 1953 (Geographic Boundaries of the Ryukyu Islands) 


Source: Japan, Cabinet Secretariat, 2022d. 


APPENDIX 23 

Statement of the Chinese Ministry of Foreign Affairs, 1971 
A protest against the Okinawa Reversion Treaty and a territorial claim to the Tiaoyu islands. 

Source: PRC, 1972c. For Chinese version of the Statement see PRC, Foreign Ministry, 2015. 
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Figure 6. Map of Fujian’s Coastal Mountains and Sands (1621).
Source: https://www.fmpre.gov.cn/diaoyudao/chn/yfgk/201509/t20150930_8527389.html

The historical value of the maps mentioned above is limited, as maps can often be seen as political
tools that are aimed at representing a political vision that is not always multilaterally accepted by
other (neighboring) countries. A contemporary example are the maps China has started to publish
with Taiwan included as province.

Chinese claims

Name of the country: the Republic of China on the East-Asian mainland came into existence after the
fall of the Qing dynasty in 1911 and lasted until 1948, when the communists under leadership of Mao
Zedong, defeated general Chiang Kai-shek’s Kuomintang troops, which crossed the Taiwan Strait and
sought refuge in Taiwan. General Chiang saw himself as continuing the regime of the Republic of
China, hence Taiwan (or ‘Formosa’) is since 1949 named Republic of China (ROC). Mao Zedong
proclaimed the communist People’s Republic of China (PRC) in 1949 and took over the ROC’s seat in
the United Nations Security Council in 1971.

The PRC uses its own approach for its territorial and maritime claims to the Pinnacle Islands and
these differ from the criteria used in international law. Beijing’s historical claims go back to the initial
years of the Ming dynasty (1368-1644), when the Ryukyu Kingdom, consisting of the neighboring
islands of the Pinnacle Islands - was brought into the tributary system of China and during 500 years
Chinese emperors sent “investiture mission to the Ryukyu Islands to confer the title of Chung-Shan-
Wang (the Chung-Shan King) on their new rulers” (Cheng, T., 1974, pp. 254).
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Besides infernational law regarding territorial acquisition, intemational maritime law
dlso applies o the Pinnacle Islands dispute and plays an important role regarding the
circumstances around the critical date. In 1966 the United Nations Economic
Commission for Asia and the Far East (ECAFE’) set up the Committee for
Coordination of Joint Prospecting for Mineral Resources in Asian Offshore Areas
(CCOP), which carried out geophysical surveys in the East China Sea. The Report of
the Sixth Session of the CCOP (1969, p. 5) held at Bangkok, Thailand from 21 fill 27
May 1969, indicated that “the shallow sea floor between Japan and Taiwan might
contain one of the most prolific oil and gas reservoirs in the world, possibly
comparing favourably with the Persian Gulf area”. That same month Ishigaki City of
Okinawa Prefecture placed a national marker on the islands, finally carrying out the
Cabinet decision of 1895.

The principles guiding marifime law differ from infernational law regarding teritorial
acaquisition.

1) Tao Cheng: ROC issued a continental shelf proclamation asserting her rights to natural
resources; ratified the Geneva Convention on Continental Shelf (with reservations to article
6); concluded contracts with oil companies for exploration rights. Wiegand ROC, South Korea,
Philippines cooperative agreement to survey the East China Sea and the Yellow Sea. 1969
report ECAFE) (geophysical survey conducted by the Committee for Coordination of Joint
Prospecting for Mineral Resources in Asian Offshore Areas (CCOP), under the auspices of the
UN Economic Commission for Asia and the Far East (ECAFE)). In 1974 the Commission
changed its name from ECAFE to ESCAP. A report released in 1969 by the Committee for
the Coordination of Joint Prospecting for Mineral Resources in Asia Offshore Areas, which
was set up by the United Nations Economic Commission of Asia and Far East in 1966. See
https://digitallibrary.un.org/record/749090 CCOP report 1969. See also Lee, p. 129.

UNCLOS

In 1992 China adopted its Law on the Territorial Sea and the Contiguous Zone. Article
2 of the Law is controversial, as it specifically includes info Chinese territory Taiwan
and the various affiliated islands including Diaoyu Island

7 ECAFE became ESCAP in 1974. The report of 1969 is available at
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Administrative marker and
signboard erected by Ishigaki City
(1969)

The Ryukyu Government cracked
down the border incursions in
1970.

Left : Administrative marker (Uotsuri Island)

Right: Administrative signboard that lsts the names of each of the.
Senkaku Islands

Photo by Yoshima Niiro

Report on the border incursions around the Senkaku Islands
August 1968 - July 1970°
[Repositoiry] National Archives of Japan

Copyright @ Cabinet Secretaria. All Rights Reserved.
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